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CHAPTER – III 
INCIDENCE, LEVY AND RATE OF TAX
8. Incidence of tax 
(1) Every dealer, 

(a) 
whose gross turnover of sales during the year immediately preceding the commencement of this Act,
(i) 
who has been liable immediately before the appointed day to pay tax under the Sikkim Sales Tax Act, 1983 or the Central Act, or 

(ii) 
whose gross turnover during a year first exceeds the taxable limit on the day immediately preceding the appointed day, and 

(b) 
who is in possession of a registration certificate under the Sikkim Sales Tax Act, 1983 before the appointed day and to whom clause (a) does not apply,
shall be liable to pay tax under this Act on all sales effected on or after the appointed day.
(2) Every dealer on whom sub-section (1) does not apply shall, if his gross turnover of sales calculated from the commencement of any year exceeds the taxable limit at any time within such year, be liable to pay tax under this Act on all sales, effected on and from the date immediately following the day on which such gross turnover of sales first exceeds the taxable limit. 

(3) In this Act, the expression "taxable limit" means in relation to any dealer — 

(a) 
who imports for sale any goods into Sikkim, for himself or on behalf of his principal ------ NIL
(b) who manufactures or produces any goods for sale ------ Rupees *3,00,000/-
(c) 
who is engaged in any other business other than clauses (a) and (b)-----Rupees *3,00,000/-
(d) 
involved in the execution of works contract ------ Rupees 1,00,000/-
(4) The State Government may, by notification in the Official Gazette, increase the taxable limit, in the case of any class of dealers, not exceeding rupees fifty lakhs, from time to time. 

(5) Every dealer who has become liable to pay tax under sub-section (1) or sub-section (2) shall continue to be so liable until the expiry of three consecutive years, during each of which his gross turnover of sales has failed to exceed the taxable limit or such further period after the date of such expiry as may be allowed by the general or special order notified by the Commissioner and on the expiry of this period his liability to pay tax under sub-section (1) or sub-section (2) shall cease.
_____________________________________________________________________
*
Rs. 3,00,000/-substituted the earlier threshold limit of Rs.2,00,000/- vide notification no. 17/117/IT&CT/2005 dated 27/09/2005
Explanation -  For the purpose of sub-section (5) in computing the period of three consecutive years in respect of a dealer who has become liable to pay tax under sub-section (1), three years which expired before the appointed day during which or each of which the gross turnover failed to exceed the taxable limit shall not be included.
(6) Every dealer whose liability to pay tax under sub-section (1) or sub-section (2) has ceased under sub-section (5), shall, if his gross turnover of sales calculated from the commencement of any year again exceeds the taxable limit at any time within such year, he shall be liable to pay such tax on all sales, effected on and from the date immediately following the day on which such gross turnover of sales again first exceeds the taxable limit
(7) The Commissioner shall, after making such enquiry as he may think necessary and after giving the dealer an opportunity of being heard, fix the date on and from which such dealer shall become liable to pay a tax under sub-section (2) or sub-section (5). 

9. Levy of tax on sale
(1) In this Act, the expression "taxable turnover of sales" means, in the case of a dealer who is liable to pay tax on sales of goods under section 8 that part of his gross turnover of sales during any period which remains after deducting therefrom his turnover of sales during that period as represents;
(a) sales of goods which are not liable for any tax specified in Schedule of section 12; 

(b) sales of goods, which are shown to the satisfaction of the Commissioner, have not taken place in Sikkim or have taken place in the course of inter-State trade or commerce within the meaning of the Central Act or in the course of import of the goods into or export of the goods out of, the territory of India within the meaning of section 5 of that Act; 

(c) such other sales on such conditions and restrictions as may be prescribed. 

(2) (a) Where the taxable turnover of sale is calculated without a separate amount of the consideration being identified as payment of tax, the taxable turnover of that sale is the total amount of the consideration paid without reduction for the tax multiplied by the tax fraction
(b) For the purpose of this section, the "tax fraction" shall be determined-for any sale, by applying the formula:-
P1 = P/ (1+R).

Where P1 is the aggregate of such sales prices exclusive of tax; 

P is the aggregate of such sales prices inclusive of tax, and
R is the rate of tax applicable to such sales. 

10. Levy of tax on purchases- 

Every dealer who is in the course of his business purchases any goods- 

(i) from a registered dealer in the circumstances in which no tax under section 9 is payable by that registered dealer on the sale price of such goods, or
(ii) from any other person, shall be liable to pay tax on the purchase of such goods, if after such purchases, the goods are not sold within the State of Sikkim or in the course of inter-State trade and commerce or in the course of export out of the territory of India but are-
(a) sold or disposed off otherwise, or
(b) consumed or used in the manufacture of goods declared to be exempt from tax under this Act, or
(c)
after their use or consumption in the manufacture of goods , such manufactured goods are disposed off otherwise than by the way of sale in the State of Sikkim or in the course of inter-State trade and commerce or export out of the territory of India; or
(d) used or consumed otherwise, and such tax shall be levied at the same rate at which tax under section 9 would have been levied on the sale of such goods within the State on the date of such purchase. 

11. Levy of tax on containers and packing material- 

(1) Where any goods are sold in containers or packed in any packing materials, the rate of tax applicable to such containers or packing materials shall, whether the price of the containers or packing materials is charged separately or not, be the same as those applicable to the goods contained or packed therein; 

(2) Where such goods are exempt from tax, the sale of the containers or packing materials shall also be exempt from tax.
12. Rates of tax on sale or purchase of goods - The tax payable by a dealer on his taxable turnover shall be, in so far as such turnover or any part thereof, relates to, 

(a) the goods specified in Schedule I - 



Nil
(b) the goods specified in Schedule II -



 1 per cent
(c) the goods specified in Schedule III -



 4 per cent 

(d) the goods specified in Schedule IV -



 4 per cent 

(e) the goods specified in Schedule V - 



12.5 per cent
13. Levy of tax on transfer of property in goods involved in the execution of Works Contract. 

(1)
Every dealer shall pay for each year, a tax under this Act on his taxable turnover for transfer of property in goods (whether as goods or in some other form) involved in the execution of works contract determined at the rates specified for the same goods in the Schedules mentioned in section 12: 

Provided that all amounts towards labour charges and other like charges not involving any transfer of property of goods actually incurred in connection with the execution of works contract, shall be allowed to be deducted from gross turnover of such dealer in determining his taxable turnover.

*
Provided further that if the amount towards labour charges and other like charges not involving any transfer of property in goods, actually incurred in connection with the execution of works contract are not ascertainable from the books of accounts manitained and produced by a dealer before the appropriate assessing authority, such dealer shall be allowed to deduct from his gross turnover such amount towards labour charges and other like charges as the said authority shall determine on the basis of the nature of works, records available before him and making such verification as may be necessary, but not exceeding forty percent of the total value of the works executed by such dealer:
Provided further that the appropriate assessing authority shall determine the turnover taxable as applicable as per the rates of tax specified in the Schedules from the total taxable turnover ascertained after allowing deductions on account of labour charges and other like charges, on the basis of the records available before him and making such verifications as may be necessary in this behalf: 

Provided also that the appropriate assesssing authortiy shall record in writing the reasons of determination of taxable quantum and applicable tax rate on such taxable quantum.

(2) 
Where the dealer proves to the satisfaction of the prescribed authority that tax on the turnover of goods supplied by him in the course of execution of works contract, has been paid by his sub-contractor, the dealer shall not be liable to pay tax again on the turnover of such goods.
(3) 
Where a sub-contractor proves to the satisfaction of the prescribed authority that the tax leviable under sub-section (1) has, actually been paid by the dealer (his principal contractor) on the turnover of goods supplied to him by the dealer in the course of execution of works contract, the sub- contractor shall not be liable to pay tax again on the turno ver of such goods.
 (4) 
A dealer shall pay for each year, a tax under this Act on his taxable turnover in respect of the right to use any goods (whether or not for a specified period) at the rates specified in the Schedules under section 12 for the same goods had they been sold otherwise than by the transfer of the right to use them: 

_____________________________________________________________________

* Inserted vide notification no. 4/LD/2005 dated 20/09/2005

Provided further if the transfer of the right to use any goods is made by a dealer on more than one occasion in a year to the same or different party, the tax shall be leviable on each such occasion.
Explanation I - For the purposes of this section, the transfer of property in goods or transfer of right to use any goods for any purpose (whether or not for a specified period) shall be deemed to have taken place in Sikkim if the goods transferred are within the State at the time of their transfer or use application or appropriation for the execution of works contract, irrespective of the place where the agreement for the works contract is made and whether the consent of the other party, prior or subsequent to such use, application or appropriation has been obtained or not. 

Explanation II - The levy of tax under this section shall be made whether the works contract is executed fully or partly during a year or abandoned or terminated before completion
(5) 
The State Government may in the form and manner prescribed that every person making any payment to contractors executing the works contract shall deduct such amount as the tax deducted at source at two per cent or not exceeding eight per cent of the said amount, as the State Government may by notification, determine
14. Out-put tax - 

(1) 
Output tax in relation to a registered dealer means the tax payable under this Act in respect of any sale of goods by that dealer in the course of his business

(2) 
Subject to the provisions of section 20, a dealer shall be liable to pay the output tax under this Act which shall be levied on the taxable turnover at the rates specified in the Schedules under section 12.
15. 
Input tax - Input Tax in relation to a registered dealer means the tax charged under this Act by the selling dealer to such dealer on the sale to him of any goods for resale or use in manufacturing or processing of goods for sale
16. Compounding of tax liability in certain cases
(1)  Notwithstanding anything to the contrary contained in this Act, the State Government may, by notification and subject to such conditions and restrictions as may be prescribed, permit any class of registered dealers whose gross turnover does not exceed the limit specified in the notification to pay in lieu of the tax payable by them, an amount calculated at such rate not exceeding four percent of his gross turnover as may be specified in the notification issued in this behalf:
Provided that no such permission shall be granted to a manufacturer or a person who imports any goods from any place outside the State for the purpose of his business:
Provided further that the amount so specified shall be in addition to any tax that may be payable by the dealer under section 10.
(2) 
Dealers to whom the provisions of sub-section (1) apply shall -
(a) not charge any tax on the sale of goods specified in ScheduleI 
(b) not charge in excess of the rates specified in the notification issued under sub-section (1); and
(c) not be entitled to issue tax invoices in respect of sales effected by them. 

 (3) 
If reasonable grounds exists to believe that the dealer was not eligible to pay tax at a fixed rate under sub-section (1), the assessing authority shall, without prejudice to any action which is or may be taken under section 81, impose a penalty equivalent to three times the amount of tax arrived at after applying the rate specified under section 12 to the gross turnover of the dealer after deducting the value of sales of goods mentioned in Schedule I of that section: 

Provided that no order under this sub-section shall be passed without giving the dealer a reasonable opportunity of being heard. 

17. Compounding of tax liability in case of Works Contract
(1) 
Notwithstanding anything contained in sections 9, 10, 11 or 12, every contractor referred to in clause (xi) of section 2 may, subject to such restrictions and conditions and in such manner as may be prescribed, at his option, instead of paying tax in accordance with section 12 pay, on the total value of each of the works contract executed by him, a lump sum tax, by way of composition, at the rate of two percent or at such rate not exceeding fifteen percent, as the State Government may, from time to time, by notification, specify;
Provided that in case of cancellation of the permission granted for payment of lumpsum tax by way of composition, the provisions of sections 9, 10, 11 and 12 and rules made thereunder shall apply. 

(2) 
A contractor, exercising option under sub-section (1) shall, so long as the option remains in force, not be required to maintain accounts of his business under this Act or the rules made thereunder except the records in original of the works contract, extent of their execution and payments received or receivable in relation to such works contract executed or under execution

(3) 
The State Government may prescribe that every person or any specified class of persons, making any payment to contractor who has exercised option under this section, shall deduct towards payment of lump sum tax, by way of composition at the prescribed rate or rates from the contractor on account of the works contract executed by him and remit the amounts so deducted to the State Government.
(4) 
If any person fails to deduct or having deducted fails to remit to the State Government within the prescribed time, the amount deductible under sub-section (1) and sub- section (3), shall be liable for penalty of a sum not exceeding twice the amount deductible. 

(5) 
The amount deductible and actually deducted under sub- section (3) and sub-section (4) shall be deemed to be a tax for the purpose of the Sikkim (Collection of Taxes and Prevention of Evasion of Payment of Taxes) Act, 1987 (7 of 1987). 

(6) 
The assessing authority may, for the purpose of ascertaining the deduction or payment of tax in appropriate manner and for evaluation thereof, require any contractor, including a contractor not registered under this Act, to produce before him any of the relevant documents maintained by the contractor and or to furnish any information connected with the works executed by such contractor, subject to sub-section (2) of this section, and the contractor shall comply with such requirements. 

(7) 
Subject as aforesaid, the relevant documents shall, at all reasonable times, be open to inspection, search and seizure, if need be, by the assessing authority or any person appointed to assist him under sub-section (3) of section 3. 

18. Information of awarding of Works Contract.
(1) 
Any person entering into any contract or letter of intent with any contractor for transfer of property in goods (whether as goods or some other form) involved in the execution of works contract shall furnish within fifteen days from the date of signing of the contract or letter of intent such information as may be prescribed, to the assessing authority under whose jurisdiction the contractor's place of business is situated. 

(2) 
Failure to do so shall entail a penalty not exceeding five hundred rupees per day of default after affording such person a reasonable opportunity of being heard. 

19. Deduction of tax at source from the payment to dealer 

(1) 
Notwithstanding anything contained in any other law or contact to the contrary, any person or any specified class of persons responsible to pay any sum to any dealer for sale or supplies made by it to the State or Central Government including department of other States, situated in Sikkim, any local body, any authority or corporation established by or under a statute and any State or Central Government undertaking shall, at the time of credit of such sum to the account of the dealer or at the time of payment thereof in cash or by cheque or draft or any other mode, deduct the amount of tax from the bills or invoices, at the rate or rates notified under this Act from time to time. 

(2) 
The amount of tax so deducted shall be deemed to be the amount of tax collected by the dealer from the State or Central Government Departments or aforesaid organizations or authorities, as the case may be, within the meaning of section 8. 

(3) 
While making deduction under sub-section (1), the deducting authority shall grant a certificate to the dealer in the prescribed form and shall send a copy thereof to the concerned assessing authority within whose jurisdiction such sale or supply is made. 

(4) 
The dealer shall furnish an authenticated copy of such certificate to the concerned assessing authority along with the returns as proof of payment of tax. 

(5) 
The amount deducted from the bills or invoices shall be deposited to the credit of the State Government within fifteen days from the date of such deductions in such form or challan or through book adjustment as may be prescribed. 

(6) 
The deducting authority shall supply a copy of the form or challan or document of books adjustment, as the case may be, showing the details of deduction of tax to the concerned assessing authority. 

(7) 
The remittance or deposit of deducted tax to the credit of the State Government shall be adjusted by the concerned assessing authority towards the tax liability of the dealer and shall constitute a good and sufficient discharge of the liability of the deducting authority to the dealer to the extent of the amount remitted or deposited. 
(8) 
If any person fails to deduct, or having deducted, fails to remit to the State Government within the stipulated time, the amount deductible under sub-section (1), he shall be liable for penalty of a sum not exceeding twice the amount deductible: 

Provided that no penalty under this sub-section shall be imposed unless a reasonable opportunity of being heard is given to such person

 (9) 
The amount deductible and actually deducted under sub-section (1) and penalty levied under sub-section (8) shall be deemed to be a tax for the purpose of the Sikkim (Collection of Taxes and Prevention of Evasion of Payment of Taxes) Act, 1987.
20. Tax payable - 

(1) 
The net tax payable by a registered dealer for a quarter shall be the difference between the output tax, if any, and the input tax, which can be determined from the following formula:-
Net tax payable = (O + P - I)

Where `O' denotes the output tax payable for any tax period as determined under section 14, `P' denotes the purchase tax paid by a registered dealer for any tax period as determined under section 10 and `I' denotes the input tax paid or payable for the said quarter as determined under section 15. 

(2) 
The net tax payable by a dealer liable to pay tax but not registered under this Act for a quarter shall be equal to the output tax payable for the said quarter as determined under section 14. 
(3) 
If an amount calculated under sub-section (1) is a negative quantum in a quarter,- 

(a) the same shall be adjusted against the tax liability, if any, under the Central Act, at the option of the dealer for the said quarter and only the remaining amount of Central Sales Tax shall be payable; or 
(b) any amount of credit remaining after such adjustment shall be carried forward to the next quarter. 

Explanation:  In this section the expression "quarter" means a period of three months ending on 30th June, 30th September, 31st December or 31st March in a Year. 

21. Input tax credit 

(1) 
Subject to the provisions of this Act, an input tax credit as provided in this section shall be claimed by a registered dealer, subject to such conditions and restrictions as may be prescribed on sale of goods in the circumstances specified below:- 

(a) when a registered dealer purchases any input within the State from another such dealer after paying him the tax as specified under section 12, he shall claim credit of the said input tax in the manner prescribed if the goods are sold within the State or in the course of Inter-State trade and commerce; 

(b) when a registered dealer- 

(i) purchases any input within the State from another such dealer after paying him the tax under section 12, or 

(ii) purchases any input and pays tax on such purchase under section 10 of the Act and consumes such goods in the manufacture of any goods mentioned in Schedules II to V under section 12, he shall claim credit of the said input tax in the manner prescribed if the goods so manufactured are sold within the State or in the course of Inter-State trade and commerce; 

(c) when a registered dealer purchases any capital goods within the State from another such dealer after paying him the tax as specified under section 12, or uses such goods in the manufacture of any goods mentioned in Schedules II to V under section 12 and sells the manufactured goods within the State or in the course of Inter-State trade or commerce or otherwise, he shall claim and be allowed, in such manner as may be prescribed, credit of the amount of such tax; 

(d) when a registered dealer holds any stock on the appointed day, such goods as have been purchased by him on or after 1st April, 2004 and which have suffered the incidence of tax under the Sikkim Sales Tax Act, 1983, and 

(i)   sells such goods within the State or in the course of Inter-State trade and commerce, or
(ii) consumes such goods in the manufacture of any goods mentioned in Schedules II to V of section 12 and the goods so manufactured are sold within the State or in the course of Inter-State trade and commerce,
he shall claim credit of the said tax in the manner prescribed; 

(e) 
when a registered dealer purchases any input within the State from another such dealer after paying him the tax as specified under section 12 at a rate higher than 4 per centum and transfers such goods or goods manufactured from such goods to another dealer outside the State, he shall be allowed credit of such tax in excess of 4 per centum, in the manner prescribed;
Provided that if the claim for input tax credit under clauses (a), (b), (c), (d) or (e), any month exceeds the output tax for the same month, such excess shall be carried forward for adjustment against the output tax of subsequent months not being a month later than two years after the close of the year during which such excess had arisen. 

(2) 
Any amount of input tax remaining unadjusted after two years after the close of the year during which such excess had arisen shall be refunded to the dealer subject to the provisions of this Act: 

Provided also that input tax credit in respect of capital goods shall be allowed in the manner and over such period, not exceeding 36 (thirty six) months from the date of their acquisition. 
Provided further that no credit of input tax shall be allowed in respect of capital assets purchased or acquired before the commencement of this Act. 

(3) 
Notwithstanding anything contained in sub-section (1), where a registered dealer purchases any input in the circumstances stated in clauses (a) or (b) of sub-section (1) and,- 

(i)  dispatches such goods or the goods manufactured by consuming such goods to a commission agent registered under the Act or transfers such goods to its branch or head office inside the State of Sikkim for sale as the case may be; or 

(ii) supplies such goods in the course of execution of a works contract to another such dealer to whom he has let out a sub-contract, for use in the execution thereof; 

the input tax credit on the sale or supply, as the case may be, of such goods shall be claimed by the registered dealer selling the goods on commission or using the goods supplied in the execution of sub-contract, as the case may be, in accordance with the provisions of sub-section (1), in such manner as may be prescribed. 

 (4) 
No input tax credit under sub-section (1) shall be claimed or be allowed to a registered dealer- 

(a) in respect of goods specified under Schedule I or such goods as may be notified; or 

(b) in respect of inputs purchased by him from another such dealer or manufactured by him and the right wherein to use is transferred to another dealer; or 

(c) in respects of inputs purchased from a registered dealer permitted to pay tax under provisions of section 16 and section 17; or 

(d) in respect of inputs consumed either for the manufacture of goods specified in Schedule I of section 12; or 

(e) in respect of goods used for self consumption or as gift. 

(5) 
In case the inputs or goods are used partially for the purpose specified in clause (d) or (e) of sub-section (4), the claim for the input tax credit shall stand reduced to the extent they are so used. 

(6) 
No dealer shall claim input tax credit in respect of inputs purchased, unless he is in possession of an original copy of the tax invoice, signed and issued by the selling registered dealer containing the prescribed particulars of sale. 

(7) 
If the original tax invoice is lost, input tax credit shall be allowed only on the basis of a duplicate copy of the original tax invoice in the form and manner prescribed. 

22. Exports to be zero-rated 

(1) 
A sale specified under section 5 of the Central Act, by a dealer or an export oriented unit, shall be zero-rated and there shall be no tax payable on the turnover of such sale, and the person exporting the goods shall be entitled in the manner prescribed to a credit of input tax paid:- 

(a) on the purchase of the goods sold in the course of export, or 

(b) on the purchase of inputs and capital goods which have been used for the manufacture of goods sold in the course of export: 

Provided that the input tax credit on account of capital goods shall be allowed only to the extent and in the manner prescribed. 

Explanation -   For the purpose of this section, all sale of inputs made to the dealers in a Special Economic Zone as notified by the Central Government under section 5 of the Foreign Trade Regulation Act, 1988 shall also be zero-rated. 

(2) 
Notwithstanding anything contained in sub-section (1), sale of goods made to foreign diplomats or missions shall not be exempt: 

Provided that the tax paid by such foreign diplomats or missions on their purchases will be refunded in full in the manner prescribed. 

23. Burden of proof 

Where any assessee claims - 

(a) that any receipt or dispatch of goods by him is otherwise than by way of purchase or sale of such goods by him; 

(b) that any sum of money received or receivable or paid or payable by him by any means including adjustment against a debt is not in the course of business and where in the course of business such sum is not valuable consideration for any sale or purchase of goods effected by him in the year in which the said sum was received or receivable or paid or payable; 

 (c) that any purchase or sale of goods by him is not liable to tax by reason of such purchase or sale being outside the State or in the course of Inter-State trade and commerce or in the course of the import of the goods into, or the export of the goods out of, the territory of India; 

(d) that any purchase or sale of goods effected by him is exempt from tax or leviable to tax at a particular rate; 

(e) that any purchase or sale of goods effected by him is not taxable because of return of such goods; 

(f) that he is entitled to any deduction from gross turnover or any deduction of input tax from the tax calculated on the sale of goods; 

(g) that in case of a composite works contract, he is entitled to a deduction in respect of labour and service charges from the valuable consideration for the execution of the contract; 

(h) that any particular sum has been paid by him as tax, interest or penalty under this Act; 

(i) that any goods, books of account and document discovered at his business premises or at any other place or in any goods carrier or other vehicle over which he has control at the time of such discovery, do not relate to his business; or 

(j) that any relief under this Act or the rules made thereunder is admissible to him, the burden of so proving shall be on him. 

24. Power of State Government to amend Schedules- The State Government, after giving by notification not less than fourteen day's notice of its intention to do so, may, by like notification, add to, amend or alter any of the Schedule to this Act 

25. Credit and Debit Notes: 

(1) 
Where a tax invoice has been issued and the amount shown as tax charged in the tax invoice exceeds the tax chargeable under this Act in respect of that sale, the registered dealer making the sale shall provide the purchaser with a credit note containing the requisite particulars as may be prescribed. 

(2) 
Where the tax invoice has been issued and the tax chargeable under this Act in respect of the sale exceeds the amount of tax charged in that invoice, the registered dealer making the sale shall provide the purchaser with a debit note containing the requisite particulars as may be prescribed. 

(3) 
In case of goods returned or rejected by the purchaser, a credit note shall be issued by the selling dealer to the purchaser and a debit note will be issued by the purchaser to the selling dealer containing particulars of the transaction as prescribed. 

